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appellant for promotion be
accorded consideration in terms of
the policy.

3. We find substance in the
objection of the respondents,
inasmuch as transfer cannot be
insisted upon by a teacher as a
matter of vright. Consideration
regarding smooth functioning of the
educational institutions would be of
paramount  importance. It s
otherwise not disputed that persons
senior to the appellant since are
continuing at Lucknow as Assistant
Teacher, her claim of transfer as
Headmistress would create
unnecessary heart burn. Giving up
claim of promotion also creates
complications as very often such
claims are revived. It may
otherwise lead to more similar
claims being raised by other
teachers. It is otherwise undisputed
that the cadre of
teacher/headmistress under the
Rules is a district cadre post and
transfer, outside the district, can
only be allowed in terms of the
policy.

4. In that view of the
matter, we find no good ground to
interfere in the matter and,
consequently, the present appeal is
consigned to records. It goes
without saying that as and when
fresh transfer policy is floated by
the department, it shall be open to
the appellant to apply and her
claim would be examined in
accordance with the policy.”

6. For the reasons recorded
in the order dated 16.2.2024 and
the controversy being identical, this

writ petition is also disposed of on
same terms.”’

22. Against the judgment in the
Special Appeal in the case of Smt. Radha
(supra), a special leave petition being
Special Leave to Appeal (C) No(s). 10912
of 2024 [Radha Vs. State of U.P. &
Others] was preferred, which stood
dismissed by an order dated 13.05.2024.

23.  Accordingly, even if the
grounds which are now sought to be urged
on behalf of the appellants are taken into
consideration the controversy involved in
the present case is fully covered in terms of
the judgment dated 28.02.2024 passed in
Special Appeal Defective No.159 of 2024
(Shradha Yadav Vs. State of UP through
Secretary, Department of Basic Shiksha).

24. We are not inclined to take a
different view in the matter.

25. The special appeal, therefore,
stands dismissed.
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Civil Law- The Constitution of India, 1950-
Article 226 - The Uttar Pradesh
Recruitment of Dependants of
Government Servants Dying in Harness
Rules, 1974-Rule 5(1) - Petitioner claimed
compassionate appointment on account of his
mother's demise as well as payment of the ex
gratia sum of Rs.50 lacs which was directed to
be provided by the St. Government to the
dependents of employees, engaged in the
prevention, control and treatment of the
Covid19 disease, who died in consequence of
contracting the virus--- A  deceased
government servant's dependent is eligible for
a consideration for appointment under the
Rules of 1974, if the deceased's spouse is not
a government servant or already employed
under the Central Government or a St.
Government or a Corporation, owned or
controlled by the Central Government or the
St. Government.

The respondents have by one stroke of pen,
changed all entries of 'P's in the attendance
register for the petitioner's mother from 15th
April to 26th to 'A's. It is a case of unmistakable
forgery to the naked eye. There is not even an
initial made to show if this is some kind of
correction with a note indicating by which
authority and under what circumstances, the
correction, if any, was done. The inescapable
inference, therefore, is that the petitioner's
mother attended her duty in the month of April
until 26th, when she was taken ill and admitted
to the hospital--- The petitioner's mother was
similarly exposed, contracted the virus and
apparently died of the deadly disease---
Mandamus is issued to the respondents to pay
the petitioner due compensation for his
mother's death, treating it to be death for which
compensation is payable under the Government
Orders dated 11.04.2020, 22.06.2021 and
26.07.2021. (Para 10, 52 & 54)

Petition allowed. (E-15)
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(Delivered by Hon'ble J.J. Munir, J.)

1. The Covid-19 pandemic, that
ravaged humanity during the years 2020-21
across the world, is unprecedented for its
destruction, death, loss of livelihood,
business and many such things in the
history of mankind. While it brought on
immense tragedy for those who lived on to
see another day, the misery was sought to
be alleviated by the Government of India
and the State Governments, lending a
helping hand to support the survivors.
Whatever could serve as measures of relief
were taken by Governments to bring life
back on track for various classes of people.
There were certain classes of men and
women, according to their profession, who
had to work for others by the nature of their
calling, even when most others, for the sake
of dear life, were virtually confined to their
homes due to lock-downs. These classes of
persons, who had to still work on for
humanity's sake, comprised not only of a
certain category of government servants,
but also employees of corporations, the
private sector and the self-employed. They
shared a common genre to their calling,
whosoever was their employer. They were
generally doctors, health workers other
than doctors, policemen, and, particularly,
workers engaged in the task of maintaining
cleanliness, like sweepers by whatever
name called. These classes of persons were
at the time called 'Corona Warriors'. They
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were so called because they worked at a
time for the sake of others when the larger
part of humanity stayed away. They risked
their lives. As a token of acknowledgment
and to keep up their morale, they were
hailed as Corona Warriors.

2. At the centrestage of the cause
in this writ petition is Smt. Asha, a Sweeper
with the Nagar Panchayat, Khaga, District
Fatehpur. She is the petitioner Anand
Kumar's mother, who died on 27.04.2021,
during the peak of the Covid-19 pandemic.
According to the petitioner, she died in
consequence of the Covid-19 disease that
she contracted while discharging her duties
in the Nagar Panchayat office. It is the
petitioner's case that Smt. Asha discharged
her duties up to 24.04.2021 in the office,
going about her task as a sweeper, when
she was suddenly taken ill. She was
otherwise healthy. She experienced chest
pain and discomfort. She was taken to the
nearby clinic for medical aid. The doctor
gave her first aid, but that did not bring
relief. The following day, she showed
symptoms of Covid-19 and was admitted
on 26.04.2021 to the L2 Facility Raisina
Hospital, Allahabad Institute of Medical
Sciences, Purein Mod, Khaga, Fatehpur.
She was admitted on 26.04.2021 to the said
hospital at 5:00 p.m. and died on
27.04.2021 at 10 minutes past eight in the
morning hours. The death summary/ death
certificate issued for the petitioner's mother,
annexed at page No.20 of the paper-book,
in the column of diagnosis, says, “? Covid
19 Pneumonitis”. The column, that reads
death summary, is blank. The certificate is
signed by the Medical Officer on duty at L2
Facility Raisina Hospital, Allahabad
Institute of Medical Sciences, Fatehpur.

3. The petitioner's case is that his

mother died of Covid-19. After the

petitioner's mother passed away, as he says,
on account of the Covid-19 pandemic, he
lodged two claims with the respondents.
The first was one, seeking compassionate
appointment for himself, and the other for
the payment of ex gratia sum of Rs.50 lacs,
that was directed to be provided by the
State Government to the dependents of
employees, engaged in the prevention,
control and treatment of the Covid-19
disease, who died in consequence of
contracting the virus. The petitioner
claimed compassionate appointment on
account of his mother's demise as well as
payment of the ex gratia sum of money by
an  application  dated  08.07.2021,
accompanied by ten documents in support
of the claim. The petitioner, in the said
application, referred to an  earlier
application dated 28.06.2021 that he had
made to the Nagar Panchayat, Khaga,
claiming the ex gratia sum of Rs.50 lacs.
He said that the application was withheld
for a week and then rejected. The
petitioner, in his application dated
08.07.2021 under reference, which was
addressed to the Director, Local Bodies,
U.P., Lucknow, claimed both payment of
the ex gratia sum of Rs.50 lacs and
appointment on compassionate grounds as
a dependent of the deceased, Smt. Asha.

4.  When the petitioner's twin
claims, as aforesaid, were not decided, he
instituted Writ-A No.11949 of 2021 before
this Court, seeking a direction to the
respondents to consider his claim for
compassionate appointment. This Court
disposed of the last mentioned writ petition
vide order dated 20.09.2021, directing
respondent No.4 to that writ petition to
decide the petitioner's application for grant
of compassionate appointment
expeditiously, preferably within a period of
three months from the date of receipt of the
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application along with a web-generated
copy of the order. After the service of the
said order, the Executive Officer, Nagar
Panchayat, Khaga proceeded to reject the
petitioner's twin claim to compassionate
appointment as well as payment of the ex
gratia sum of Rs.50 lacs, for reasons
indicated in the order dated 11.11.2021
passed by the said Officer.

5. Aggrieved, this writ petition has
been instituted.

6. On 25.11.2022, a counter
affidavit was filed on behalf of the
Executive Officer and the Chairman of the
Nagar Panchayat, Khaga, District Fatehpur,
to which the petitioner filed a rejoinder on
09.08.2023. In compliance with this Court's
order dated 31.10.2023, when the petition
was admitted to hearing and certain
directions issued, asking the District
Magistrate, Fatehpur to file her personal
affidavit, a personal affidavit of the District
Magistrate, dated 15.11.2023 has been
filed. In compliance with the further order
dated 12.12.2023 passed by this Court, the
Additional Chief Secretary, Revenue
Department, Government of U.P,
Lucknow, filed a personal affidavit on
18.01.2024, reiterating the Government's
stand. A counter affidavit was then put in
on behalf of respondent No.3, the District
Magistrate, Fatehpur on 29.04.2024.

7. During the course of hearing, on
29.04.2024, it was pointed out by the Court
that the stand taken by the Additional Chief
Secretary, Revenue Department in his
affidavit was not prima facie tenable.
However, since the matter appeared to be
sensitive and one relating to the award of
ex gratia sum of money to a Covid-19
victim, a Safai Karmi, where an event
against the State, would entail substantial

financial consequences, the Court thought
it appropriate to grant opportunity to the
Principal Secretary to appear in person and
explain matters. On 25.07.2024, Guru
Prasad, Principal Secretary, Revenue,
Government of U.P., Lucknow appeared in
person and explained the conditions
attending the policy for grant of ex gratia
relief to Covid-19 victims at the relevant
period of time. We have noted in our order
dated 25.07.2024 whatever the Principal
Secretary had to say, and to which,
necessary allusion would be made during
the course of this judgment. On
25.07.2024, the learned Counsel for all the
parties were heard finally and judgment
reserved.

8. Heard Mr. Rajesh Yadav,
learned Counsel for the petitioner and Mr.
Jagan Nath Maurya, learned Chief Standing
Counsel assisted by Ms. Monika Arya,
learned Additional Chief Standing Counsel
appearing on behalf of the State.

9. We have duly considered the
submissions advanced by learned Counsel
for the parties and examined the records.

10. So far as one limb of the
petitioner's claim, to wit, his request to be
granted compassionate appointment as a
dependent of his deceased mother is
concerned, it was rejected by the
respondent—Nagar Panchayat on ground
that the petitioner's father, that is to say, the
deceased's husband, Gopal Das, was a Naib
Moharrir with the Nagar Panchayat. The
attention of the Court was invited to Rule
5(1) of the Uttar Pradesh Recruitment of
Dependants of Government Servants Dying
in Harness Rules, 1974 (for short, 'the
Rules of 1974"), as amended up to date, to
point out that a deceased government
servant's dependent is eligible for a
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consideration for appointment under the
Rules of 1974, if the deceased's spouse is
not a government servant or already
employed under the Central Government or
a State Government or a Corporation,
owned or controlled by the Central
Government or the State Government.
Here, the deceased's spouse, her husband
being employed with the Nagar Panchayat
as a Naib Moharrir, the claim under the
Rules of 1974 for a compassionate
appointment was not maintainable. A bare
reading of Rule 5 of the Rules of 1974 does
not brook doubt that the petitioner's father
and the deceased's husband being in the
employ of the Nagar Panchayat on the date
of the petitioner's mother's demise, he does
not possess a valid candidature at all for
compassionate appointment. This part of
the petitioner's claim was, therefore, rightly
rejected by the respondents. No exception
can be taken to it.

11. During the course of hearing,
learned Counsel for the parties candidly
said that the real issue in this petition is
about the petitioner's entitlement to receive
the ex gratia sum of Rs.50 lacs on account
of her mother's demise in harness while
detailed to duty for the prevention, control
and treatment of the Covid-19 infection.

12. It is true that being essentially
a fiscal matter, and a fortiori, a pure policy
decision for the State Government in such
cases, it was for the Government to take
stock of their resources before extending
relief to victims of the Covid-19 pandemic,
even of the petitioner's class. This Court
cannot direct the State Government to
provide financial relief by way of ex gratia
or pay a particular sum of money ex gratia
to the dependents of victims, who perished
on account of Covid-19 while detailed to
duty for the prevention, control and

treatment of the Covid-19. This is not a
case where the Court is called upon to
judge a case of negligence against the
employers or a failure to protect the
employee’s right to life, the employers
being functionaries of the State, entitling
the  dependents to  damages  or
compensation. It is about the grant of ex
gratia sum of money to a particular class of
employees, to which the petitioner claims
to belong, who have been extended that
benefit under the Government’s policy. It is
in this context said that the Court cannot
thrust a policy upon the Government,
burdening the exchequer.

13.  The position is, however,
different if a State Government indeed
formulates a policy to compensate the
Covid-19 victims of a particular class and
subjects it to certain conditions, which are
then applied by the officers of the State
Government responsible to implement the
policy or the Government themselves in a
manner that makes application of the
policy, either arbitrary or discriminatory, or
may be even whimsical. If that is the case,
this Court can certainly step in to ensure
that the benefit of the policy is made
available to all victims of the scourge, free
from arbitrariness, discrimination or the
whim and caprice of officers charged with
the responsibility to extend benefits under
the policy. This should take us straight to
what this policy of the State Government is
about the payment of ex gratia sum of
money to the dependents of employees,
who have perished in the Covid-19
pandemic, contracting the virus after being
detailed to duty in aid of prevention,
control and treatment of the Covid-19
disease.

14. The policy, that provides for
the payment of an ex gratia sum of Rs.50
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lacs to the dependents of such employees,
has been introduced by the State
Government through Government Orders;
and, through subsequent Government
Orders, it has evolved to more definitive
terms for its application, involving
procedure. The most in regard to the policy
applicable for the payment of Rs.50 lacs ex
gratia relief to the dependents of employees
of the Government, autonomous bodies
etc., is to be found in the personal affidavit
of the District Magistrate, Fatehpur as well
as the Additional Chief Secretary, Revenue
Department, Government of U.P,
Lucknow. Both these affidavits carry a
copious detail of the Government Orders
issued from time to time, introducing and
refining the policy as also copies of the
relevant Government Orders, annexed as
annexures to these affidavits. We would,
for the most, rely on the District
Magistrate's personal affidavit.

15. The policy to compensate
dependents of victims of the class of
employees under consideration was
introduced vide Government Order
No0.249/t=-11-2020-04(51)/2015-00

dated 11.04.2020. The Government Order
dated 11.04.2020 reads:

"SEE v W AR A we @
e gam @ fof Sane A weml ifas-
19 & wwifdq &t wow # 3@ AemRl
THATY, ITER U9 0 s=ma o T Faferear
foramr & st i g § ot et &
aHiftien fi-Ta g3t § & gU R

2. #ifae-19 it Tvam, SR T
Y S99 & o SRl st & wifre-19
% HHHUT I TTYHT Heg T Tt 71 Fifare-
19 i Teram, SR o 369 s=E & ol

FEW FIHF H Flas-19 F dFaor ¥ 7
6T 3 H 36 ST T AT G o &

o us7 g 3@ gaw & eyt - 50.00
ARG T TR STIIE AAIRT Tl R I
a1 foofar form ma 21

3. ST Wlipid 2 Hellerd SIS 6
Srerfeeprl sAferpa € 59 =] FRlcmETE
F W AR FT GHO-T o HeAR Hrivh
Fifrs-19 S Ushem, SR T A T=919 &
Frt & fod Fgew or e & dweAew
e & smar | e it &

AT H YEO- o6 weifa i A gy
ifore-19 & Hepmor @ g8 7, Tufer g

4. S R H oA T
FPAM-1 % ARy w@enr-533/q9-1-
2020-5m0(533)/2020 et
07.04.2020 & erestieq wfdst @ fimr
gued  fovm, foe coEwEt dweret
iRl 3TTfe 3 Wt T, SrE-ue,
dfeer wiff, 3w I oh,  omscaw
Tomft/sreumlt fifent & oAt r STE/AE
grft, St whifarg-19 Tehermd, SUe ST=R o Sad
EEIEERRE It

5. 3% = o ad 2020-2 &
AT-FAF k AREH wea-51 F i
wEmEids  "2245-wsw Tt % wwo
Tea-05- we et g wvs-800-37=
Zg-06-we fearex Wi wve ¥ =9-09-
TSI TR G BN T SOaTel 8 ®e
oo e wvs ¥ 9-41 3= =" &

AT STAT ST
ST ST foret formT % srmmEeRiT

gear-646/e8-5-2020 foiwm 11 0«
2020 # g 3T geAfd ¥ S fR ST ®©
%l"

16. The Government Order dated
11.04.2020 was promptly amended by
Government Order No.249(2)/w=-11-2020-

04(h)/ 2015-40%0, also dated 11.04.2020.

The amending Government Order dated
11.04.2020, in its material part, provides:
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“2. 3@ weRY T3 A8 Hed B
fewT g1 © o I Smmeew weA-249/uw-
11-2020-04(s1)/2015-F0€0 e 11
s, 2020 % wm-3 Fr fegen weita
feraT STTaT -

S wfiegfa 7g wefad sAue %
Senfoert stfiga e 3@ 2] FEterTaE
F 3 AW H YE-U TR wEfad i

Fifag-19 i Twym, SR J 3HY TG F
FEl % fod Fgw o1 @ Wy & gew

Ferfercatfersrt o1 39 9 w1 yHO-UA R
Haiferd i 1 g Hifas-19 & dFa &

g3 &, sruferd grm"

17. The next Government Order,
that further evolved the policy for payment
of the ex gratia sum to dependents of
employees of the specified class, was
issued on 22.06.2021. The material part of
the Government Order dated 22.06.2021
reads:

“2. @ wErg Y A8 Fe
fraer gom @ fop fordnm fomfra af 2021-22 &

ot #ifee-19 & Thom, =@ 9 IUER H
Ferfepcar foramT & wmififent & STaTem T whiftieni

w1 Rmefr gadt srtermener/ Rt grr
SHifers 6t Ak, TS ST IR H T
TR 7, F HIS AT & T H A I
At w0 50.00 T i wHEd T
SIRT T3 STt fofar foram i 2

3. foenfersrt gru wwafeerd st
T Fifors WHAT ¥ T W 3Gk AT I
PR TR i TiHfT wh wft srfirerat
e ST STaHE T g TEE o S
S i smefh fenfisdt g Faa 3=
A % A F TRIE WewEar
(®0 50.00 @r@) wiwa & swerft, e
T FEiaErTeE/ STt W it i

U, SreTe el ST § el it § d
FHifge G ¥ TH g § R W R

FRIATE FRT T Ted-1 W 36 A
T HU-UF IUSTS HAT ST {3 Geifera
Hifer Hfae-19 $i Tehom, = TYET
STER % FE % F B oo W qe
Fafereanferst g1 Ha IEY-2 W 39 TR
T VI TS FAT SR R wrafeerd
i I T Fifae-19 & d@semor & gl 2
grafad Ffie  dar gRaer § @S el
AT HI TOR-SLER IeqHh  qe@dr
g ettt g fafa st Smeh
afe dar gRaer § sTfidt % T &S T 2 ar
T M ok IR § Teqeh Terar
T SRR sRsR-ae fSrenferest grr feafa
Rt SR

4, S FIwm H A T
FAm-1 F wmedew  @en-533/qE-1-
2020-3m0(533)/2020 e
07.04.2020 & eTested wifdsi @ fim
goeg fauwn, e o s,
ftreRen e ot wft W, eTE-TaRRl,
dfer wff, 3w Saw uwh,  escEd,
Tomft/sTeamft fifet & STl @t ST/
arft, et et smtermere/ et g/
Fifers-19 ¥ Thom, s=Te T YR J it
T 2

5. #ifres-19 i fidiT aet & g
ST o Ud GRRT HITHehT o1 fraer U &a
HAfFEl 1 TEd YH FHT H JTEIEE
rahat.up.nic.in ® &% 30 s@, 2021
T A ® & $ie T Ul F fear S
3R wfosr § off 3% JeEEe | Fifae ¥ 9a
auft smififent et ferertor firg fora s1rar @M

6. 5% == foeflm af 2021-22 %
AT-FAF F ARH d@Ar-51 F I
SEris 2245w ft % ww
Tea-05-we feomer waim %ve-800-31=1
=9-06-%2 oo wig wvg ¥ =5-09-
TSI TR G BN S SRS 8 Ve
oot i wvg @ =9-42 o= = 9" F
T STAT SR
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ST ST o T % SRIEeRR
gem-591/a8-5-2021 feriw 18 <M,
2021 ¥ ume STl wewfa & S R ST ®
%l”

18. Forms-1 and 2, appended to
the Government Order dated 22.06.2021,
are set out hereinbelow:

"yreTeeT sEat-411 /um-11-
2021-04(5f)/2015 100, feies 22
S, 2021 1 d@eren-1

it femam Stmar ® TR oft/sfedt

........ # g7 Fifrs-19 #F Tepam T==
HYAT IYEN F HET § R T offl I

T
6. Hifos ¥ Grafua Sty
i L £ IR T IS I
ey fA i L # srEmd o R
frpig
TR TR/ eraierarerey
£ 12 S
EE Lt A
SHIE BT AT oeveeerannnnn,
(e 70)

G-

"'SITEATT ger-411/ws-11-
2021-04(s)/2015 £00, faiss 22 5,
2021 =1 deren-2

IE9-2

ifrs-19 Feg Famor-a
vt form smar & fo6 oft/sfet

5- RTPCR/wdisAa & @
foiw, fww =#ifee & gy @i

7. afe wifore i ST IRH FHHIFD
§ aftfq wgfa & &1 il T @1 Fifae

HE Hw I G (e sifed )

fedien:-
BEATEN
T fafercaTteer &1 W
SIE
(¥ ge9)
A"

19. The last to be issued on the
subject is a Government Order dated
26.07.2021. This further details
requirements for the grant of benefit under
the policy and specifies what documents
would be required to be furnished to extend
the necessary ex gratia relief to the
dependents of an employee of the specified
class, becoming a victim of the Covid-19.
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The Government Order dated 26.07.2021,
in its material part, reads:

"I Forere T TS ST
11 % wmeeewr €0-411/w%-11-2021-
4()/2015 A0h0 Reties 22 S r wak
MU HH KT T R, o grr foim o
2021-22 ¥ =ifqe-19 it Tham, s=mE
SUER | TR T HIHRT AT i THRAT F
weg o # 3 il A w0 50.00
ARG S THYD FAFIE G G S % Hey
¥ foreqa faem-fader s fordr 2

2- SHUET ST TS S
T yEaEt i wiEr § a8 R mn o® fe
https://rahat.up.nic.in w fenfierfat
T e R W e e € e
Ry feier 2259 2021 % @iy Afva
T ST T ARG FE F Sqd
e, forenfaet #it wegfa enfy sifiera
sacre T form T 7, W ot fSerfuey,
o 4 T @ S AT 9 de ®9 6
e ¥ wft Fifed e e F g
%3 A frew fo 7 2

3- 3% & W9 § U A Fed H
fow g § BF IWh wmedew Rl
22.06.2021 % wu ¥ fefafaa s
R 1 0| B S B
https://rahat.up.nic.in =~ ®  f&i®
07.08.2021 7% S1crs FT e -

1. wam sfed g frld 9

EEiEzU R WRCE]]

2 i E)
AROFOROHO0RO/TES/HOT0 T Fr
vy ufdl

3. wifore gt stmew & wa A wfdl

4. Fenfed/FEicEmes w5
Fioe g W T (wmeEew 20
22.06.2021 # faeifa wew -1 W)

5. g faferen stfert g fefa
Fig 7 wor W (ImERw 0
22.06.2021 ¥ faeifa ywew -2 @)

6. I it fom g e
= 3T @+t ITfreEl & gt ITfee

FTO JHIOT 95 (Her Irey-3

)|

7. fSrenfaerr =it weqfa o

o et swaee 01 @ 05
T % weft s we/erfeEt i derar #
yoIforT ek € SeETse W Suelis wal aeft
gifed Al W asm ARHRT F &Ry,
der/mret qen frfa =@ a1 FEie™ w1 i
ff wE sifed s =tky wwafad s
et avft i@l it acaar it Siw
T F ST & JTEEE W AIAE FIA]
gt w0"

20. Now, the District Magistrate
says in her personal affidavit that after this
Court made the order dated 31.10.2023,
requiring her to put in her personal
affidavit, she, with a view to ascertain the
correct facts, vide her order dated
10.11.2023, constituted a three-member
committee, headed by the Additional
District Magistrate (Judicial), Fatehpur
along with the Chief Medical Officer,
Fatehpur and the Chief Treasury Officer,
Fatehpur, directing them to submit an
inquiry report within two days. It is said in
paragraph No.9 of the District Magistrate's
personal affidavit that the Committee as
aforesaid, constituted by her, submitted
their report, after receiving reports from the
Executive Officer, Nagar Panchayat Khaga,
Fatehpur, the Chief Medical Officer,
Fatehpur and a written statement dated
14.11.2023 from the petitioner. In
paragraph No.9 aforesaid, as regards the
petitioner's claim for the ex gratia sum of
Rs.50 lacs, the report of the Executive
Officer, Nagar Panchayat, Khaga, that was
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taken into consideration by the Committee
appointed by the District Magistrate, is
quoted for the material part of it. The
quoted portion of the report in paragraph
No. 9(a) of the District Magistrate's
personal affidavit reads:

"s§ YR TR YEEd, @i %
ARt ARrepil/FrRie sremer i ¥t |
Tk Al ST G gl MR, AT
el TR der, @ s feadt wifae-19 i
T, TR 9 30 919 & HEl 7 g
TE ot Wt ot et wifae-19 F G
g M # e we-02 @0weE0H0
fafereaT ST ST 3TeraT A= MRS FHR S
oft T Suctsy SR T B

SH F B9 H frla SRS we:
411/w=-11-2021-04(5%)/2015-&0<0
e 22.06.2021 ¥ & 3 feen-fewt &
TR | e it SImem Set % et S
=1 70 50.00 @@ w0 i werrr i oF &
2"

21. The Chief Medical Officer's report,
on the basis of which the Additional
District Magistrate (Judicial)'s Committee
submitted their report, also quoted in
paragraph  No.9(b) of the District
Magistrate's personal affidavit, reads:

"I YHOT FH T A4 g qEA
fafrer sfet grr 03 fafeeasi it @@
Fm sy fed s St W S e 03 feawm
% I WA FA & How T ™ oA =
afHfd R SeROT il e AT SR Tt
T MU & SR gretyg ot stfice
a0 %= T@I, @I ¥ U Feh S
afufa g st &1 staceR TR T,
Sita o S e yeR 3R e fergan fieed
2-

1. yfeerr s &t et Matere
Femelt =el @ waeqt 3§ T 55 A

fatw 26.04.2021 =t wwa @i 5.00 &=
w0-2 Fuiferdt, T e, soEETE
sheegge Afswa @EON qUST dis @nn
FER H wdl g off Iwh 7y faiw
27.04.2021 = g=e8.10 =& IWH
eTfbaed # g8 offl gicehr Afeen s wr wwre
& o oft fireg SE - 19 wdew 2w
off & AT AT o7 S@foh QIS & SIS |
Tt fafoream meal @ Wi AW g A W
ot 21 a1 o, T off gicer wfear % afeH g
TS S TE FRET WS W W §
HAROAORO0RO SH=/E0EH0 T = +ft
T w2 e own ger fafeer
SYFRT SR WTEY-2 T 39 TR T JHI07 9
STAeY TEl FAT S FHAT HT F(F H T
iferg-19 o wshuo 4 g3 21 S foh 3@ yeheor o
I TR 1 AT T g AT 2

2. gt wfea veet @ € e T
G gfer off o s i wfdve amar w0 8
et 2 @ vt % o= I & Hefha @ o
R 96 St & e wiie A 3eg 8 ot
T 2

3. gfverr smem &t i el wEA
(¥ ) w DIAGNOSIS @i
Covid 19 PNEUMONITIS fa@r mrn
2 forq afoer wfear 1 €0H0 S = T
& w, o o gfae Afeern % Hifas-19
PNEUMONITIS # afira 23 1 ufy e
T ST Tl B

4. gicerr smem A A wEA &
HIEW IF Hldw! AWM TF T & JER 4§
difeq oft TuT 3§ Hiw O F Feg & @ oft Aw
dgor = s S@- - HON0HR00,
=, |G et 1 weRAer e A A o &
BEGIN

5. IfF 30 T Fifae-19 #i T
T @ oft e fefa F 8 st WS e
R AT T & R aig o § fewwd & ok
A S FH Tl U A wlS
Fifre-19 & ufea wmeR Ta0-2 efved &
Tl e TR SN (R ST o7 fReg
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Ffe-19 wHhEm  AROA0N0EH0R
SE/H0H0 W / wdeH i Tl % MR
R UifsIfea HHT ST o

6. W WA W WA F
Ry wedr-1394/aw-10-2021-33
(08)/2021 wrers fis 26 9o 2021 %
a A 2021-22 F Fife-19 i e
TUE T SUER T T T IR i s
EA ¥ g A @ A I ekl &
50.00 < i TFRd T g i S
% TR W AN % AT F o EATRRT
forg @Ew-2 W osifRd gaw  wH
FROF0F0H0m0/ wdism/ #H0H0 w5
&t fdfe it vt uf smavaes & S 39 g
T 3uetsy T R

e W gry Mfsa it a@ffa g
JUASY AT T ST SREAT HT SAAR
forem mm & S wfafy i smen/fewd @
Tena g 7 oft 7= W 2 R e g
o s e @ T gfoer Afear #i g
#Fifae-19 @ g5 o gfaw Afeen vea @ &
AgEE I ¥ ufha off & wie A
yfeliaes awar w9 & S @ fed 7is 7
3 WHAY B T GEAEAT AF w7
FR EHAT IS W TS @ I W A 7Y
off 21 "ehell 21 SUIH T | glaehr Afgar
#F T @ dAROTZ0N0H0 w0 = /
AT T/ HO0H0HT S wTET T
@ wor & meeTew e 22.06.2021
% "y "Haw wwu-02 W o§e
FerfercaTierrrll, wdeq ST 3@ I H
yaror u off IueTey A& AT ST wWehar TR
Ff® # g Fifoe-19 F HFa0 ¥ T3
2"

22. The statement of the petitioner
dated 14.11.2023 before the Inquiry
Committee, that the District Magistrate
appointed, has been quoted in the District
Magistrate's personal affidavit in paragraph
No.9(c), which reads:

"groff i mmEr emem @l ueh
MYTEE™, TR Y==d @R § 9618 FHaRT &
9g W FRRA offl Fifere-19 F e fegdt awa
g AR B TR off| 3o ' wifars-19 L-
2aiftvee fort g # farw 26.04.2021
o1 oeff st it oty femie 27.04.2021 =t
L-2 =iftwed & & 3T 9 & Wi 9

ST e & firer amer 50.00 g stges
TfT o forar ol v o wer 7 S AT o W

T T e, T e, waeg
it TRERRY, TR Y=, @ ar |10
I A, SARERE FI Feqd o6 ST Ioh
%l"

23. The Committee, that the
District Magistrate appointed, headed by
the  Additional District = Magistrate
(Judicial), submitted its report, also dated
14.11.2023, whose findings as to the
petitioner's claim for the ex gratia sum of
money on account of his mother's death,
extracted in paragraph No.10 of the District
Magistrate's affidavit, read:

(2) wryue iy & S & W
# wftfa =1 frert

W oAgEE AN e 9 %
ey e AgErT-11 e der-
249/w%-11-2020-04 (st) / 2015-
00 feiw 11.04.2020 smeeres we-
411/w%-11-2021-04 (sfr)/ 2015-30%0
femter 22 53 2021 o 3090 w5 s
FA-10 & Ffa TRt @er- 1394 /us-
10-2021-33 (08)/2021 featw 26 Jemg
2021 # 373 Tfer fodr S oy e & wi
g qor e we -411/a%-11-2021-
04 (%) / 2015-A0%0 fei 22 <@
2021 % w9z Iceiw © fop "fon Farferean famm
% FIHH & AT T FH H R
Toadt FrateaTere / et g Hifs it
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U™, ST=e 3FfeT IU=N H ot T
FHifas WHAT & Tog H I F I AT BT
&0 50.00 i TR AT TR oI S
1 fofar foram mam 2

ettt s/ vt wifis 6
I HHAT § e R 3G HATHAT I TS
AT T wE Fwh ot et dted
SRIRT ST F oG e H EEqra S
Y ST AT T et 32t hiftieht
et w1 etegw wemar afr (¥0 50.00
arE) wiga o Swf, e feadt
FRieEEy /et g wifie @
U™, SreTe SForaT ST § @l Tl § w
Hfge G ¥ A g w@ A W R
FHETAATEAST TR TA= TET-1 T 36 3
T JHIOT U 3UASY HAT SR R wrafer
e Hifae-19 I Tehum, sEmE TeET
STER % FE % o w1 W qe
Tafereanfererrdt grr derd wew 02 T 36 3T
T JHTOT O A AT ST {3 Hrafeerd
Fifideh 1 7 hifers-19 % wshaor & g5 31"

1. 39 wrrg o g fafereaempm,
Haeq i St e foa 13.11.2023 %
wy frm e ® fF oafaer smem dE e
T e =[S @ HAgq 37 T
55 o feiw 26.04.2021 = g @@
5:00 s= wa0-2 Fuferdt, T Eifaea,
ARER 3eege Hisha wgds e Wig
@A GaEE W Wl g3 off I A feiE
27.042021 # @ 8:10 w¥ v
aifbaea # g% of gl Afeen o v @
& o oft e sEe - 19w e
oft TE HTET T o7 AR WeH % SMUg
ot Fuferear a9 qemger dM gRT W W
ot 21 a1 o, T off giver afear % afeH g
wdeH S A& Rt W M W wew |
IMOAONOER0RO Si=/H0H0 Sh = oft
& T T ¥ q gfde ufeer wed @ @
"y I ¥ wfea off, fed e A wfwes
AT Y & STt 21 Sree whs % o A |
TG B T TEITEET g STt 7, o wds

1 gy ot & wehdl 21 gfaeRr A A el
FTEA o ITIER IH IR ST TH TR A
JER @ difed off qur % Aig o § FE &
@ ot w dEw e il Se-

HONONO0, =i, afe Teft 1 dshmor
afe T & off @ wwar 21 dfF 3@ @

Fifers-19 Fr oet ot & off W Rfa &
off wiie et @ o @ a AR A o |
feasha 21 3R TTfiem M A & ar T

off 7St A Hifae-19 ¥ ufita gmeRt L-2
gRuee #§ woff oeh SerT ot T STrar e

fopeg ifare-19 FhaE ARO0FTOET0RO

Sita/d0A0 S / wodise it fuid % R
W Ui WA S em R #R qer

Faforcan tfirerTdt ST ITU-2 W 39 A &I
THTOT U YIS el hUAT ST WehaT {3 ShifHeh
# 7 FIfas-19 & HHor ¥ g8 ° T gk
it i fegdt 7 ar fenfoert g o 3 &
Frtearere (et sfe TR dewE,
@A) BT Hifae-19 % Aspem, s=ma 7eam
SER & FE & v fexdt @mht mi of,
e @ om0 oft ymor o gee-01 )
frfle a& fem mn ? weE swm-11
smeATes d@em-411/tw-11-2021-04 (Sf)
/ 2015-&0 <0 fes 22 s 2021 #
T TRT AW T 7g T&9-01 qem wmeg-
02 9 JuTor-=1 JucTeH AT ST fSrerfesprt
T HIfTS WHAVT § e T I AT
AT g o T Fweh wft st
Hfed oY ST F9 3G e H EEfd
ST 3 AT 2

39 TR T fafeheataenil, haeqt
# S s s 13.11.2023 @
it it TR vEEE, @En S
sme fes 11.11.2023 da smeAee o
& feen-fdet & & o fafyr srawenet %
ST WX iRt ST J&fT Tt MITeIee |eTg
i TR dEEE, @ A O & ey 7 -
I mfydl # e U % w70
50.00 wm@ w0 I gerEar FREWEER 3 T
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R W] Tk HiGe ST TR =, @
UEE wH kF ®F OH wERG oT qem
Fafrempt I Fife-19 wHd g g
SR &t 1 IR foRem ST T om U fReufa
H et U ST T AT ok AIRATIR
ST T TR TRT o ST & wwerg o e o
3faa wrt ef7 yw o s ot sfea wedta
grar 2"

24, The stand of the District
Magistrate in paragraph Nos.12, 13, 14 and
15 of her personal affidavit to negate the
petitioner's claim, in the first place, is that
there is no evidence to show, such as a
certificate of the Office Superintendent
concerned, that the deceased was detailed
to any duty for the prevention, control and
treatment of the Covid-19 disease; and, in
the second, there is no lab report/ test report
or certification by the Chief Medical
Officer, Fatehpur, that the deceased, Smt.
Asha died of Covid-19 infection. In the
absence of these documents, there is no
fulfillment of the conditions stipulated in
the Government Orders dated 11.04.2020,
as amended on the selfsame date, the
Government Order dated 22.06.2021 and
the Government Order dated 26.07.2021,
entitling the petitioner to receive the ex
gratia sum of Rs.50 lacs on account of his
mother's demise. The Additional Chief
Secretary (Revenue), Government of U.P.,
Lucknow has refuted the petitioner's claim
more or less on the same grounds as those
set forth in the District Magistrate's
personal affidavit. In addition, the
Additional Chief Secretary has appended
along with his affidavit a copy of the order
dated 16.12.2023 passed by the District
Magistrate,  Fatehpur, rejecting  the
petitioner's claim for payment of the ex
gratia sum of Rs.50 lacs on grounds already
indicated. The order dated 16.12.2023 has
been brought into existence pending this

writ petition. If the stand of the respondents
is not accepted by us, the order dated
16.12.2023, annexed as Annexure No.8 to
the Additional Chief Secretary's affidavit
filed on 18.01.2024, would have to be
quashed, notwithstanding the fact that this
order has not been challenged by the
petitioner through an amendment. The
order is one that has come into existence
pendente lite after we passed orders dated
31.10.2023. It would be too technical to
insist upon pain of fatal consequences to
the petitioner's claim that the petition ought
have been amended to challenge the
District ~ Magistrate's order  dated
16.12.2023. The wvalidity of this order
would have to be judged within the frame
of the writ petition that the petitioner
originally instituted.

25. Since the matter involved
financial consequences and it was about the
application of the Government’s policy to
pay ex gratia uniformly, we gave
opportunity to the Principal Secretary
(Revenue) to come forward in person and
explain the Government’s stand, if he so
desires. Guru Prasad, Principal Secretary
(Revenue), Government of U.P., appeared
before this Court in person and explained
the conditions of the policy for award of ex
gratia compensation to the dependents of
Covid-19 victims at the relevant period of
time. He highlighted that feature of the
policy, which says that ex gratia
compensation is to be awarded to those
employees who were detailed to duty in
connection with prevention, control and
treatment of Covind-19. He said before us
that the petitioner’s mother, though a Safai
Karmi, was not assigned to duty in
connection with prevention, control and
treatment of the Covid-19 disease. He
explained at length features of the policy,
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which are more or less the same, that have
been said on affidavit.

26. Now, as is apparent, the
petitioner's claim has been rejected on two
counts substantially. The first is the lack of
evidence to show that his mother was
detailed either by the Head of Office or the
District Magistrate to any duty involving
the prevention, control and treatment of the
Covid-19 disease; and, secondly, the lack of
evidence to show in the manner prescribed
or by other evidence aliunde that she died
of Covid-19 infection. As already
remarked, it is not our province to
formulate policies for the Government,
particularly, those entailing financial
burden on the exchequer. If the State
Government had not formulated the policy
carried in the Government Orders dated
11.04.2020, 22.06.2021 and 26.07.2021, it
would be no business of ours to say that a
policy be framed for extending financial
aid ex gratia even to those dependents of
victims of the Covid-19 pandemic, who
were detailed to duty for the prevention,
control and treatment of the Covid-19
disease and died in consequence. But, once
the State Government have come up with a
policy to extend this aid, as already
remarked in this judgment, it is our
bounden duty to ensure that the policy is
applied in an evenhanded, fair and
reasonable manner. We have to ensure that
no one entitled under the policy is
arbitrarily or whimsically excluded by
resort to any irrational demand or standard,
or in any other similar fashion, when
substantially entitled in terms of the policy.

27. It is true that in the successive
Government Orders, the application of the
policy has been honed through progressive
refinement of standard paper work,
including documents required to support a

claim for the ex gratia sum of Rs.50 lacs
for a dependent of an employee, covered by
the policy. It would, in our clear opinion, be
very arbitrary to exclude genuine and bona
fide claims from consideration, merely
because the necessary documents or papers
in punctilious detail are not available. Of
course, it has to be ascertained if indeed the
deceased fulfilled the substantial criteria
prescribed by the three Government
Orders, entitling his/ her dependents to the
ex gratia monetary relief. The twin
substantial requirements for the entitlement
are the facts that the employee concerned
was detailed to duty regarding prevention,
control and treatment of the Covid-19
disease and that he/ she, while discharging
such duty, contracted the virus, leading to
his/ her death.

28. There are two prescribed forms
appended to the Government Order dated
22.06.2021. The first relates to the Covid-
19 Duty Certificate, either signed by the
District Magistrate or the Head of Office of
the deceased, and the other is Form-2,
appended to the said order, which is the
Covid-19 Death Certificate required to be
issued by the Chief Medical Officer of the
District, where the deceased was posted.
These requirements have been further
enlarged and refined by the Government
Order dated 26.07.2021, making it a total
of seven documents to be annexed to any
claim by the dependent(s) of a deceased for
award of the ex gratia sum payable under
the Government Order dated 11.04.2020.
The Government Order dated 11.04.2020,
as amended by the subsequent order of the
selfsame date, required the production of a
certificate issued by the Head of Office that
the employee concerned was engaged in
the prevention, control and treatment of the
Covid-19 disease and a certificate from the
Chief Medical Officer that he/ she died of
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Covid-19 infection. Though, certificates in
Forms 1 and 2 could have been granted
after the Government Order dated
22.06.2021 came to be issued and even
documents drawn up for the deceased Asha,
that are the requirement of the Government
Order dated 26.07.2021, later on, but these
could not have been there at the time when
Asha died. She died on 27.04.2021, that is
to say, after the issue of the Government
Order dated 11.04.2020 and its amendment
of the same date. The later orders had not
yet come into existence. Still, that may not
be very decisive, as already remarked.

29. It has been mooted with great
emphasis on behalf of the State that in the
absence of a duty certificate from the Head
of Office to show that the deceased was
assigned to duty relating to prevention,
control and treatment of the Covid-19 and
the other certificate regarding her death
issued by the Chief Medical Officer, caused
by Covid-19 infection, there is absolutely
no way that the benefit of the policy can be
given to the petitioner. It has to be
remembered that the policy that the State
Government framed was a beneficial
measure introduced at a time when
uncertainty about life was in the winds.
This was time when the deadly Delta
variant of the Covid-19 had struck our
country and people perished without a clue
about of how they got infected. It was in
the air, a truly virulent and deadly infection.
We take judicial notice of these facts as all
of us have lived through it. This was time
when doctors were doing their best to cure
everyone brought to hospital in distress, but
not much was known how to manage the
patient. Some survived; others died. We
also take judicial notice of the fact, and the
respondents too have not denied it, that
patients were admitted to hospital, who
were in distress with symptoms of Covid-

19 on the presumption that they have been
struck by the deadly virus. In the deceased
Asha's death summary/ death certificate, it
is written by the Medical Officer on duty at
the L2 Facility Raisina Hospital, Khaga,
Fatehpur for a diagnosis that she was a
suspected case of Covid 19 Pneumonitis.
Now, the Chief Medical Officer has not
certified in Asha's death certificate that she
died on account of Covid-19 infection.

30. We are dealing with the second
requirement of the Government Orders
first, that is to say, the certification if Asha
indeed died on account of the Covid-19
infection. We have already indicated the
circumstances that prevailed at the time
when Asha died. We also must take notice
of the report dated 19.08.2021 submitted by
the Medical Officer, In-charge, L2 Facility
Raisina Hospital, Allahabad Institute of
Medical Sciences, Fatehpur
(Superintendent, =~ Community  Health
Centre, Khaga, Fatehpur) quoted in the
order impugned dated 11.11.2021 passed
by the Executive Officer, Nagar Panchayat,
Khaga, District Fatehpur, rejecting the
petitioner's claim, which reads:

"srRm Tt R 26.04.2021
T 5:00 PM =t @@ o it deele T
AT et 7 B % wor L-2 erfeaes
H well et Rl off| 3R g i 19
a9 AR T feis 27.04.2021 #
R.TP.CR. &wa o & qd 8:10 AM ™
7eg B T, worawd Hifas-19 & wrad

S e ot ST wehn

31. Now, the stand in the
impugned order dated 11.11.2021, rejecting
the petitioner's claim, reasons on this count
that since no sample for the RT-PCR test
could be taken before Asha died, it cannot
be inferred that she died on account of
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disease, caused by the Covid-19 infection.
There are similar remarks recorded by the
District Magistrate, Fatehpur in the latter’s
order dated 16.12.2023, that she made
during the pendency of the writ petition,
rejecting the petitioner's claim. It is said
there that from the report of the Executive
Officer, Nagar Panchayat, Khaga, District
Fatehpur dated 11.11.2021 and the inquiry
report dated 14.11.2023 submitted by the
Joint Committee, comprising the Additional
District Magistrate (Judicial), Fatehpur, the
Senior Treasury Officer, Fatehpur and the
Chief Medical Officer, Fatehpur, it is
evident that Asha was admitted to the
hospital on 26.04.2021 at 5:00 p.m. with
breathing difficulty and poor oxygen level.
It is, particularly, said that she was admitted
to the L2 Facility Raisina Hospital, Khaga,
Fatehpur (Community Health Centre,
Khaga, Fatehpur). She was treated,
assuming her to be a patient of Covid-19
disease. But, on 27.04.2021, before her
sample for the RT-PCR test could be taken,
she died in the morning hours at 8.10.

32. There is often, if not always, a
decisive difference between a mathematical
inference from facts and a legal one. The
respondents have gone by the letter of the
Government Orders under reference to find
against the petitioner on this count, as there
is no certificate issued by the Chief
Medical Officer of the District, saying that
she died on account of Covid-19 infection.
The Government Order issued later on
would require the fact to be verified by the
Chief Medical Officer in the prescribed
proforma based on the RT-PCR or the
Rapid Antigen test with its date; or else
certify the fact on the basis of some other
source, which the Chief Medical Officer
would have to mention in the certificate.
The other source, as suggested in paragraph
No.23 of the counter affidavit filed on

behalf of the District Magistrate, Fatehpur
(in her personal affidavit) would indicate
that it could be a CT Scan of the chest. This
too has apparently not been done. The
Chief Medical Officer has, therefore, not
issued the required certificate that Asha
died on account of disease caused by
Covid-19 infection.

33. There are two robust and sound
lines of reasoning, on the basis of which,
one would reach the inescapable conclusion
that Asha indeed died of Covid-19 disease.
The first is the fact that Asha, according to
the report of the Medical Officer, L2
Facility Raisina Hospital, Khaga, Fatehpur,
where she breathed her last, was admitted
on 26.04.2021 at 5:00 p.m. with breathing
difficulty and a low oxygen level. She was
treated as a Covid-19 patient, assuming her
to be so. She died on 27.04.2021 at 8.10
a.m., before her RT-PCR test sample could
be secured. Now, this description of Asha's
condition, together with the fact that the
month of April, 2021 was time when the
Delta variant had wreaked havoc with a
widespread Covid-19 disease and death,
would lead anyone, even a doctor in those
times, to infer, short of a tangible medical
test, that she most probably died of Covid-
19 infection. The symptom of respiratory
distress with low oxygen levels, followed
by death within a few hours of her
admission to the hospital, are unmistakable
symptoms of the Covid-19 disease.

34. 1t is true that the standard set
by the three Government Orders and strict
medical protocol would require verification
by means of the RT-PCR test or the Rapid
Antigen, or may be a CT Scan of the chest,
but that was not done. In the absence of the
prescribed medical tests, the clinical
condition of the deceased at the time when
she fell sick and died, would lead any man
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of ordinary prudence and even a doctor to
infer that she most probably, as we
remarked above, died of Covid-19.

35. Now, the other reason, on the
foot of which we may conclude that the
respondents are indeed liable to
compensate the petitioner under the
Government Orders, is the fact that Asha
was admitted to the hospital with all
symptoms of Covid-19 disease and a
suspected case thereof. She was treated also
as a patient of Covid-19, going by the
protocol then in force. It then defies all
understanding that if Asha was admitted to
hospital on 26.04.2021 at 5:00 p.m., where
she lived to see only the next day i.e.
27.04.2021, passing away at 8:10 a.m.,
what prevented the doctors at the L2
Facility Raisina Hospital, Khaga, Fatehpur,
a dedicated Covid-19 Government facility,
from doing her Rapid Antigen test or taking
a sample for the RT-PCR test, or still more,
doing a CT Scan of her chest. Once, in the
care of the Government Covid-19 dedicated
hospital, it was the first duty of the doctors
there to test her for Covid-19 infection
according to the prescribed protocol. In not
doing the requisite test for the next 15
hours or more, the doctors not only
neglected their duty by not adhering to the
prescribed medical protocol, but have led
the State and the respondents into a
position, where burden would rest upon
them to show that Asha did not die of
Covid-19 disease. After all, the petitioner
or the other members of the family
conveyed the deceased to the government
medical facility for Covid-19 patients with
extreme symptoms of respiratory distress
and poor blood oxygen level. She was
treated as a Covid-19 patient, but never
tested for it. What else could the deceased
or her attendants have done in the
circumstances? It was for the doctors at the

Government Covid-19 dedicated L-2
Hospital to test Asha for the virus. This
case is not about medical negligence, but
about the State's answerability in paying ex
gratia (according to their policy) to the
petitioner, for Asha's death, in a fair and
evenhanded manner. A lapse of this kind by
doctors at a Government Covid-19 Facility
Hospital would certainly saddle the
respondents with the burden to show that
Asha did not die of Covid-19 disease. Else,
in the totality of circumstances, it has to be
inferred that Asha indeed died of Covid-19
infection.

36. We have already remarked that
the policy carried in the Government
Orders dated 11.04.2020, 22.06.2021 and
26.07.2021 is a welfare measure of the
State to bring succor to the dependents of a
certain class of citizens, that is to say,
employees of the Government, the Public
Sector Undertakings, the Local Bodies,
detailed to duty in connection with
prevention, control and treatment of the
Covid-19, who contracted the virus during
the course of their duty and died. In
applying a policy of this kind, which is
essentially a keen welfare measure adopted
by the State, a purposive approach has to be
adopted. It cannot be a literal, mathematical
or a precise one, like that while interpreting
a fiscal statute. If circumstances do suggest
strongly that the death of an employee,
otherwise entitled, happened on account of
the Covid-19 disease, a strict adherence to
the necessary certificates, would be utterly
out of place. More often than not, it is
difficult in such trying times for the
dependents of a genuine victim to secure
the necessary documents or ensure every
medical test. If the approach of literal
insistence on every detail of the three
Government Orders is countenanced, the
most genuine claims, which appear to be
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the case with the petitioner, in all
likelihood, would be defeated. We think
that the Government, the District
Magistrate and the Executive Officer of the
Nagar Panchayat, ought to have drawn a
reasonable inference from the report of the
Medical Officer, L2 Facility Raisina
Hospital, Allahabad Institute of Medical
Sciences, = Khaga,  Fatehpur  dated
19.08.2021, to find for the petitioner that
his mother (Asha) indeed died of Covid-19
disease.

37. There are some other reasons
as well to reach the same conclusion, that is
to say, in addition to the ‘two lines of
reasoning’, adverted to hereinbefore.

38. We must remark in connection
with the certification of death and its cause,
apart from all that we have said above
about the breach of medical protocol in
testing Asha for her suspected infection,
that it was the duty of the Medical Officer,
L2 Facility Raisina Hospital, Khaga,
Fatehpur or the Chief Medical Officer of
the District to issue an accurate and correct
death certificate, clearly certifying the fact
if she died due to Covid-19 disease. If there
was any other cause, that too should have
been mentioned clearly in Asha's death
certificate. In not doing that also, the
Medical Officer, L2 Facility Raisina
Hospital, Khaga, Fatehpur and the Chief
Medical Officer have failed to discharge
their duties, further making the State liable
under their existing policy for the payment
of ex gratia sum of money on ground that
Asha died due to Covid-19. The duty of the
appropriate authority of the State, which we
think, in this case, would both be the
Medical Officer, L2 Facility Raisina
Hospital, Khaga, Fatehpur and the Chief
Medical Officer in certifying the cause of
death being on account of Covid-19 disease

or some other cause, in cases where Covid-
19 relief is expected, has been laid down by
the Supreme Court in Reepak Kansal v.
Union of India and others, (2021) 9 SCC
251, where it is observed:

“48. Now so far as the
prayer to issue  appropriate
direction to the respondent State
Governments to issue an official
document stating Covid-19 related
as cause of death, to the family
members of the deceased who died
due to Covid-19 is concerned, it is
required to be noted that it is the
duty of the every authority to issue
accurate/correct death certificates
stating the correct and accurate
cause of death, so that the family
members of the deceased who died
due to Covid-19 may not face any
difficulty in getting the benefits of
the schemes that may be declared
by the Government for the death of
the deceased, who died due to
Covid-19. In the death certificate
also, if a person has died due to
Covid-19  and/or any  other
complications/disease =~ due  to
Covid-19, it should be specifically
mentioned in the death certificate.

49. We have gone through
the counter-affidavit filed on behalf
of the Union Government on the
aforesaid and the guidelines issued
by the ICMR as well as the format
and the guidelines issued to the
Registering Authorities of the State
Governments concerned. However,
we feel that the procedure should
be as simplified as it can be.
Therefore, a simplified
procedure/guidelines is/are required
to be issued by the Central
Government and/or appropriate
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authority for issuance of an official
document/death certificate stating
the exact cause of death i.e. “Death
due to Covid-19”, to the family
members of the deceased who died
due to Covid-19. For guidance,
such guidelines may provide if a
person has died after he was found
Covid positive and he has died
within two to three months, either
in the hospital or outside the
hospital or at home, the death
certificate/official document must
be issued to the family members of
the deceased who died due to
Covid-19 stating the cause of death
as “Died due to Covid-19”. He/she
might have died even due to other
complications, however, due to
Covid-19. In the guidelines, it may
also be provided that if the family
member(s) of the deceased who
died due to Covid-19 has/have any
grievance that in the death

certificate/official document the
correct/exact cause of death is not
mentioned, he/she must be

provided with some remedy to
approach the appropriate authority
to get the death certificate/official
document corrected.”

39. There is yet another aspect of
the matter. It is not a case, where the
petitioner’s claim, on the basis of record,
whatever available, has been considered by
a designated committee of doctors and
other officers of the State, to take a
decision on behalf of the primary decision
maker, which is invariably done in such
cases. After all, a claim under the
Government Orders dated 11.04.2020,
22.06.2021 and 26.07.2021 should have
been objectively considered by a committee
with doctors and some officers of the State,

who could review the entire material and
take an informed decision, if the petitioner
was entitled to the benefit of the ex gratia
sum of money. Here, what has happened is
that the petitioner’s claim has been rejected
by two Authorities, to wit, the Executive
Officer of the Nagar Panchayat, where the
deceased served, and pending this petition,
by the District Magistrate, holding it
virtually not maintainable — not
maintainable  because the  requisite
certificates were not appended or produced
by the petitioner. We have already shown
that the grant or issue of the requisite
certificate or necessary action to form the
basis of those certificates, had to be
undertaken by doctors, serving the
respondents’ establishment themselves. If
they have not issued those certificates, a
committee ought have been there, to review
the entire material and circumstances, to
judge if the petitioner’s case was indeed
one, where he was entitled to the ex gratia
sum.

40. The standard that a forum, if
created by the State Government to review
such claims, would have to apply, is
preponderance of probability. If certificates
necessary under the Government Orders
were not there, not on account of the
petitioner’s fault or the deceased’s, there
are a number of other circumstances that
we have already noticed, which a
committee appointed for the purpose, or in
the absence of a committee of that kind, the
officers of the respondents, who passed the
impugned order, ought have considered to
reach a definitive conclusion, if the
deceased, in fact, died on account of Covid-
19 infection. This would include the
symptoms of the deceased, when admitted
to hospital, the time of death, the fact if
there was anything to show that she died of
some other disease, the contemporary time
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during which the deceased fell sick and
died with reference to proliferation of the
Covid-19 infection and like factors. Absent
a committee that we have spoken of to
decide such claims, the Authorities, who
passed the orders impugned, ought have
reviewed the entire evidence about the
petitioner’s claim, whatever available on
merits, and, not thrown it out mechanically
for the want of supporting certificates
prescribed under the Government Orders.
In this connection, reference may be made
to a Bench decision of the Bombay High
Court in Mayuri Krishna Jabare v.
General Manager, BEST and another,
2022 DGLS (Bom) 3782. The facts
necessary to understand the principle in
Mayuri Krishna Jabare (supra) can best
be recapitulated in the words of their
Lordships of the Division Bench:

“l. The petitioner is the
daughter of late Krishna Daulat
Jabare (hereafter “Krishna”, for
short). Krishna had been employed
by the Brihanmumbai Electricity
Supply and Transport Undertaking
(hereafter “BEST”, for short) as a
bus conductor since 1998. After
serving BEST for about 22 years,
Krishna breathed his last on 6th
August, 2020. That was the time
when the first wave of COVID 19
was wreaking havoc in the country.
Krishna, prior to his death, had
been regularly attending his duty as
bus conductor. The “cause of death
certificate” issued by Dr. R. V.
Metkari of Brihanmumbai
Mahanagarpalika (hereafter
“MCGM”, for short) clearly
suggests that an acute respiratory
distress syndrome together with
influenza like illness led to
Krishna"s death. Dr. Metkari also

certified that it was a suspected
case of COVID 19 death and such
certificate was being issued as per
Circular dated 9th April, 2020 of
the Government of Maharashtra
(GoM) detailing “Medical
Guidelines for death declaration
and  procedural  methods in
diagnosed Suspected COVID 19
cases, brought  dead  cases,
unknown and unclaimed bodies,
and inquest procedures.

2. To mitigate the hardship
of family members of Government
employees and other public
servants who died of COVID 19
while being on active duty, the
GoM conceived and brought into
force through Government
Resolution dated 29th May, 2020
certain benevolent measures. One
of these was payment of one-time
ex gratia compensation of Rs.50
lakh to the bereaved family
members of the employee. One
other was accelerated
compassionate appointment to any
one eligible family  member,
notwithstanding that there exists
the  normal  procedure  for
compassionate  appointment  in
terms whereof the petitioner is
required to stand in the long queue.

3. It is not in dispute that
after the death of Krishna, the
petitioner applied for accelerated
compassionate appointment
together with a prayer for ex gratia
compensation of Rs.50 lakh. The
petitioner's application was
rejected by BEST by the impugned
order dated 25th November, 2021
on the ground that the Committee
of doctors constituted by the
MCGM did not certify clearly that
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Krishna's death was caused by
COVID 19. We find from the report
of the Committee that there is a
reference to absence of any RIT-
PCR test having been conducted by
Krishna while he was alive.

5. To appreciate to what
extent the contents of paragraph 11
are trustworthy, we did have the
occasion to look into  the
attendance record of Krishna
during July, 2020, i.e., the month
preceding his death forming part of
Exhibit D. It is evident therefrom
that except for the weekly off days
and a couple of other days, Krishna
was present to discharge his duties
as bus conductor. It is also evident
from other documents forming part
of the paper-book that Krishna had
attended duty for the last time on
Ist  August, 2020 and had
ultimately left for his heavenly
abode in the very early hours of 6th
August, 2020. These were the days
of nationwide restrictions which
each and every citizen was required
to abide by. The inference that can
legitimately be drawn  from
paragraph 11 as well as the
relevant documentary evidence is
that Krishna was quite fit to
discharge his duty during the one-
month period preceding his death
notwithstanding innumerable
deaths being recorded in the State
of Maharashtra which was running
neck and neck with the State of
Kerala. The dreaded pandemic
brought about by COVID 19 was
the reason which threw normal life
out of gear, yet, employees like
Krishna were called upon to
answer the call of duty and report.
The time gap between the last date

he attended duty and the date of his
untimely death together with the
cause of death as certified by Dr.
Metkari is something which could
not have been brushed aside by
BEST only on the ground that the
Commiittee of doctors constituted
by the MCGM had not conclusively
declared that Krishna died as a
result of COVID 19 infection.

8. Cause of death can be
ascertained upon an autopsy being
conducted on a cadaver, which is
known in common parlance as the
post-mortem  examination.  No
postmortem examination on the
cadaver of Krishna could be
conducted since the circular dated
9th  April, 2020 issued by the
Directorate of Medical Education
and Research prohibited any post-
mortem in suspected COVID 19
deaths. The ‘cause of death
certificate’ issued by Dr. Metkari
clearly refers to the said circular
dated 9th April, 2020 and also
makes a note that no post-mortem
had been conducted. In the absence
of any post-mortem, the real cause
of death of Krishna may not surface
at all. The petitioner cannot,
therefore, be blamed for absence of
a ‘post mortem’ report. However,
what was  required in  the
circumstances was strict adherence
to the circular dated 9th April,
2020.”

41. In Mayuri Krishna Jabare,
the claim for ex gratia was considered by a
committee of doctors, who were experts,
but they opined against the claim on
account of the absence of an RT-PCR test
done while Krishna, the deceased, in that
case was alive. Therefore, it seems that in
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the case under reference, the committee
almost did the same kind of a rejection as
the two Authorities have done here in
passing the impugned order, to wit, the
insistence on formal certificates or medical
test reports, comprising the RT-PCR test
etc. Upon these facts, it was held by the
Bombay High Court in Mayuri Krishna
Jabare:

“10. Having read the
aforesaid clauses together with the
‘cause of death certificate’ issued
by Dr. Metkari, what can
reasonably be inferred is this. Dr.
Metkari did not consider it
necessary to obtain nasopharyngeal
swab from the cadaver because he
suspected Krishna to have died of
COVID 19. That apart, what is
significant is the absence of any
noting made by Dr. Metkari in the
‘cause of death certificate’ about
any history of suspected foul play
as mentioned by the relatives or
bystanders. If indeed Dr. Metkari
had suspected any foul play on the
part of Krishna’s family members
for setting up a fraudulent claim of
benefits not otherwise due, we
would have expected him to say so
in clear words in the ‘cause of
death certificate’. Absence of any
such note goes a long way to
suggest that he had no reason to
suspect any foul play and based on
external examination of the cadaver
of Krishna in terms of the
provisions of the Circular dated 9th
April, 2020, he was of the view that
Krishna had died of acute
respiratory  distress  syndrome
together with influenza which, at
that period of time, was closely
associated with COVID 19

infection being contracted by an
individual.

12. The Committee
consisted of expert doctors. We
cannot sit in appeal over their
decision. But certainly, in exercise
of the power of judicial review, we
can and should examine the manner
in which such decision was arrived
at.

13. The Committee met on
24th August 2021. Krishna had
died more than a year back. We
discern from the minutes of the
meeting not a very serious
approach on the part of the
members thereof. Judicial notice
can be taken of what the situation
was in Mumbai in July and August,
2020. Social distancing and other
restrictive measures enforced by
the Government of India as well as
the GoM made it mandatory for
citizens not to leave their
residences except for urgent nature
of work. Hospitals were packed and
unable to admit patients. Doctors
were not readily available. Even for
RTPCR tests, one had to wait for
his turn to arrive. In such abnormal
circumstances, what was required
is taking into consideration all
relevant factors. The minutes of the
Committee’s meeting, which was
signed nearly 40 (forty) days after
the meeting, does not reveal any
consideration of the relevant factors
at all. Obviously, it had not been
taken into consideration that
Krishna attended duty on 1st
August, 2020 and died in the early
hours of 6th August, 2020, i.e.,
only 4 (four) days thereafter which
was quite normal for COVID 19
death cases. That apart, Krishna
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suddenly died after having rendered
duty almost for the entirety of July,
2020. At least, there was no
material to suggest prior history of
Krishna suffering from respiratory
distress. He was yet to attain 50
years of age. Having regard to the
lapse of time since the death of
Krishna, the minimum that was
required of the Committee was to
either accept or reject the ‘cause of
death certificate’ issued by Dr.
Metkari on the basis of their
collective wisdom instead of being
ambivalent. The Committee ought
to have realized that much
depended on their report. However,
its report is such that much left to
be desired. We are conscious that
the members of the Committee, as
doctors trying to save lives of other
COVID 19 affected patients, might
have also been hard-pressed for
time and, therefore, did not assign
sufficient reasons. Nonetheless,
without being too critical of the
Committee’s deliberations, what
emerges clearly is that the
Committee at least did not proceed
to specifically record that Krishna
did not die of COVID 19 infection. In
the absence of any such clear finding,
the reasonable course for the
Committee could have been to accept
the report of Dr. Metkari who was the
only doctor having the occasion to
externally examine the cadaver of
Krishna. The ‘cause of death
certificate’ issued by Dr. Metkari not
having been disbelieved, it is
considered creditworthy. We are of
the view, bearing in mind the
preambular promise of securing, inter
alia, social and economic justice to all
our citizens, that benefit has to be

given in case of a real doubt in favour
of the weaker class for whom the
policy decisions to provide ex gratia
compensation and  accelerated
compassionate  appointment were
conceived by the authorities.

14. Krishna, despite the first
wave of COVID 19 being at its peak
in Mumbai, had been discharging his
duty as a bus conductor without
having any prior history of respiratory
distress. No material has been
annexed by BEST in its counter
affidavit to disprove the contents of
paragraph 11 of the petition memo. In
such circumstances, the scales would
obviously tilt in favour of the
petitioner for us to conclude that
Krishna, in all probability, died of
COVID 19. The standard of proof
applicable in a case of this nature
cannot be ‘proof beyond reasonable
doubt’ but the ‘preponderance of
probability” tending to draw an
inference that the fact of death of
Krishna due to COVID 19 must be
more probable. Thus, merely because
there was no RT-PCR report or
adequate  medical documentation
could not have afforded ground to
refuse the benefits flowing from the
Government Resolution dated 9th
May 2020. It would indeed be
inhuman on our part if we refrain
from interfering in this case and fold
our hands to decline relief to the heirs
of Krishna who died while answering
the call of duty.”

(emphasis by Court)

42. In Nisha and another v. State

of U.P. through Additional Chief
Secretary, Panchayat Raj Department,
2022:AHC-LKO:27037, the first
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petitioner’s husband, Ramesh Kumar Yadav
was an Assistant Teacher. He had joined
service on 08.12.2020 at a Primary School
in the district of Sultanpur. He was detailed
to training for election duty on 10.04.2021.
He did election duty on 18.04.2021 and
19.04.2021. Immediately, thereafter, he fell
sick. On 21.04.2021, he was treated at the
Community Health Centre, Baldirai in
District Sultanpur for fever and breathing
difficulty. As his condition worsened, he
was referred to the District Hospital,
Sultanpur for emergency treatment. At the
Sultanpur District Hospital, a sample for
doing Yadav's RT-PCR test was taken.
While the lab report had yet to arrive,
Yadav died in the night intervening
23/24.04.2021. He died at the young of age
of 28 years, just after about four months of
joining service. The lab said in their report
that they had never received the sample. It
is for the said reason that Yadav was not
treated as a Covid-19 patient and the
petitioner there refused compensation, as it
seems under a Government Order dated
01.06.2021, relating to persons, who died
within 30 days of Covid-19 infection, while
detailed to election duty. The Government
Order provided for the payment of an ex
gratia sum of money to the dependents. The
moot point was if in the absence of the RT-
PCR test result, said to be necessary to
consider the dependent’s claim of a Covid-
19 victim, detailed to election duty, ex
gratia could be granted wunder the
Government Order dated 01.06.2021. The
State said that it could not be. In rejecting
the State’s contention in Nisha (supra),
Vivek Chaudhary, J. held:

“5. Clause-12 of the
Government Order dated
01.06.2022 specifically provides
that any person who has expired on
election duty within 30 days from

Covid-19 would be entitled for ex-
gratia payment. The facts of the
case clearly shows that deceased
was suffering from Covid-19
symptoms and initially treated as
normal patient of cold and fever.
Later due to breathlessness and
developing emergency situation he
was referred to district hospital,
Sultanpur where he expired.
Symptoms of the deceased itself
shows that he was suffering from
Covid-19. Merely non receiving of
sample from the lab would not
make any difference whatsoever.”

43. The principle in Nisha was
followed by another Single Judge of this
Court at Lucknow in Sunita Prajapati v.
State of U.P. through Principal Secretary
(Home) and  others, 2023:AHC-
LKO:33575, where too, the RT-PCR report
was not there. On similar principle, there
was a remand for reconsideration of the
claim to the State Authorities in Priyanka
v. State of U.P. through Principal

Secretary, Finance Department,
Lucknow and others, 2024:AHC-
LKO:69440.

44. Here, in addition to whatever
that we have remarked above, we must
come back to the death summary/ death
certificate, ~where the diagnosis is
apparently ‘suspected Covid-19
pneumonitis’. Also, we must hark back to
the report dated 19.08.2021 submitted by
the Medical Officer, In-charge, L2 Facility
Raisina Hospital, Khaga, Fatehpur, which
says that the deceased was admitted to the
hospital on 26.04.2021 at 5:00 p.m. with
breathing difficulty and low oxygen level
and treated presuming her to be a Covid-19
patient. Also, the report says that on
27.04.2021, before an RT-PCR test sample



1 AlL Anand Kumar Vs. State of U.P. & Ors. 771

could be taken, the deceased died at 8:10
a.m., in consequence whereof, her Covid-
19 test could not be done. These symptoms
and the fact that the doctors presumed her
to be a Covid-19 patient, clinically
assessing and treating her as such, can
reasonably give rise to the inference that in
all probability, Asha died of Covid-19. The
diagnosis too was suspected Covid-19
pneumonitis. The cause of death is not
mentioned in the relevant column of the
death summary. There, the certificate is in
breach of the principle laid by the Supreme
Court in Reepak Kansal (supra).

45. We also think on the same lines
as the reasoning of their Lordships of the
Division Bench of the Bombay High Court
in Mayuri Krishna Jabare that the fact
that the Medical Officer, who admitted the
deceased Asha on 26.04.2021, surely
diagnosed her clinically to be a Covid-19
patient and treated her accordingly, and that
for the said reason, did not do an RT-PCR
test promptly. It is quite another matter that
he ought have taken an RT-PCR test sample
immediately and his inaction in not doing
the same would also go against the State,
ultimately, about non-fulfillment by the
petitioner of the criteria to produce a
Covid-19 death certificate, supported by an
RT-PCR or Rapid Antigen test report.
Apparently, the medical officer, attending
on Asha in the month of April, 2021,
considering the clinical presentation of the
disease, thought that Asha needed
immediate attention to treat her Covid-19
disease, rather than waste time in doing an
RT-PCR test, because it was too obvious to
him. The conditions prevalent at the time,
the symptoms that Asha presented and the
course of treatment undertaken by the
Medical Officer at L2 Facility Raisina
Hospital, Khaga, Fatehpur, regarding or
presuming her to be a Covid-19 patient, is

evidence enough, by any standard of
preponderance of probability, to accept the
petitioner's case that Asha died of Covid-19
infection. To throw out the claim merely on
account of the absence of an RT-PCR or
Rapid Antigen test, going by strict letter of
the Government Orders, providing for the
ex gratia sum of money, betrays an
approach on the respondents' part, that is
both arbitrary and perverse. Also, to insist
on fulfillment of the technical requirements
of furnishing the necessary certificates,
based on the RT-PCR test report etc., would
be to permit the respondents to place
premium on their wrong, as it was they,
under the circumstances, who could have
secured the necessary RT-PCR test, for
which there was ample time between the
deceased's admission to the dedicated
hospital and her demise on the following
morning.

46. This would take us to the next
and the only surviving question of seminal
importance, to wit, if the deceased was
detailed to Covid-19 duty. It must be
remembered that the month of April, 2021
was time when there was widespread lock-
down and all offices were closed. The
trains were offtrack and planes away from
the skies. All business had closed down and
the country was staggering under the
scourge. Those, who were detailed to any
kind of duty, like doctors, policemen,
sweepers, the professionals and volunteers
apart, were certainly assigned duties to act
in aid of prevention, control and treatment
of the Covid-19. The petitioner's mother
was a Sweeper, employed with the Nagar
Panchayat. The job of sweepers at that time
was inextricably connected, wherever they
were serving, with prevention and control
of Covid-19 proliferation, if not cure. It
was this class of workers, who would come
in contact with all kind of waste, garbage
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and dust, that would carry the deadly virus.
It is for this reason that sweepers were
hailed as Corona warriors.

47. The only question, that is one
of fact, is if the petitioner’s mother was
detailed to duty in connection with control
and prevention of Covid-19 infection. If
she was assigned her routine duties as a
sweeper and worked during the time, to
which the event relates, it matters little,
given the nature of the petitioner’s job, if
an order was made, expressly saying that
she was assigned to render duty in
connection with Covid-19 control and
prevention. After all, a sweeper’s work, as
already remarked, would inherently involve
her exposure to the cleaning and sanitation
of all that, which, at that time, carried the
Coronavirus virus. It was carried on
aerosol, sat on metallic surfaces and all
other kinds of objects and surfaces, that a
sweeper would, but per necessity, have to
clean as an inherent part of the job. There
is, thus, no point in the case of a sweeper to
insist upon the production of a formal
order, assigning an employee of this class
to duties in connection with Covid-19
prevention and control. The requirement in
the Government Order, that postulates
production of an order assigning duties in
connection Covid-19 prevention and
control, has to be understood in the context
of a sweeper’s job. For a sweeper, the
formal order, whether issued by the
competent Authority, that is to say, the
Head of Office or the District Magistrate,
may not matter at all, so long as it can be
shown that the sweeper concerned was
rendering duty.

48. Now, it was argued at this
stage by Mr. J.N. Maurya, the learned Chief
Standing Counsel that a Sweeper, who was
voluntarily rendering service, would not

satisfy the requirement of the Government
Order. This was time, which we have
noticed earlier in the judgment, as one
when all life had come to a standstill. No
one was asked to attend office or do any
work, except those required in connection
with prevention, control or cure of Covid-
19 infection. This, of course, does not
include volunteers and it is not the
respondents’ case that the petitioner’s
mother had volunteered to do her duty. If
this was their case, they would have to
produce some evidence about it, which is
utterly not there. Therefore, the irresistible
conclusion is that if the petitioner’s mother
was rendering duty at the time she fell sick
or within the short span of a few days or a
week or so before she fell ill, it was under
the directions of the respondents and in
connection with control and prevention of
Covid-19 infection. There is another aspect
of the matter. The stipulation in the
Government Orders dated 11.04.2020,
22.06.2021 and 26.07.2021, requiring
production of a Covid duty order from the
Head of Office or the District Magistrate in
one form or the other, which underwent
change with successive Government
Orders, if insisted upon, would defeat the
policy. The ill-fate, that befell the
petitioner’s mother, was at a time when the
scourge of Covid-19 was at its peak, with
people perishing all around. In a scenario
such as this, it would be overzealous, if not
fantastic, to expect that a Sweeper would
proceed to duty, after securing a Covid-19
duty order from the Head of Office or the
District Magistrate. It was a time when
duties were being assigned and workers
detailed to their task in the frontline of
Covid control, like an emergency. There
was little time for all this kind of paper
work, which we think in each subsequent
Government Order, has been introduced as
a requirement, based more on hindsight.
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These are matters, again, of which judicial
notice must be taken in order to render
justice to the dependant(s) of a Covid-19
victim. After all, the very limited things, of
which judicial notice can be taken, cannot
blind the Court’s vision to what happened
all around and with everyone witnessing
the fearsome face of the Covid-19
pandemic between the years 2020-21. What
we, therefore, conclude is that all that an
employee of the class of a Sweeper, or for
that matter, a Paramedic, a Doctor or a
Policeman, would have to show is that they
were on active duty at the time when there
was a Covid-19 peak and they got infected.
The requirement of producing a Covid-19
duty order cannot be strictly insisted upon,
if there is evidence that a worker of the
class engaged in frontline control and
prevention of Covid-19 was in fact doing
his/ her duty. The absence of a Covid-19
duty certificate cannot be regarded as fatal
to the petitioner’s cause for this reason.

49. All that now remains to be seen
is, if the petitioner's mother, in fact,
attended duty at the time when she fell sick
or a short time before that. This, again, is of
seminal importance, because it seems that
in order to further the respondents’ case
that the petitioner's mother was not
assigned to duties in connection with
prevention, control and treatment of the
Covid-19, she has been attempted to be
marked absent from 15.04.2021 to
26.04.2021 in the attendance register,
maintained by the Nagar Panchayat, a
photostat copy of which is annexed as
Annexure No.10 to the writ petition. In
paragraph No.13 of the writ petition, the
petitioner has asserted that his mother
expired on account of contracting the
Coronavirus and that he was surprised to
find that by practice of forgery, the
respondents marked her absent in the

attendance register, interpolating an 'A' for
'P'. This assertion about the allegation of
forgery done in the attendance register in
paragraph No.13 of the writ petition,
relating to the marking of the deceased's
attendance has not been denied specifically
in paragraph No.13 of the counter affidavit
filed on behalf of respondent Nos.4 and 5
by the Executive Officer of the Nagar
Panchayat. He has not pleaded to the said
fact specifically at all.

50. In the counter affidavit filed on
behalf of the District Magistrate too,
contents of paragraph No.13 of the writ
petition have not been specifically denied
in paragraph No.27. In the preceding
paragraphs of the said affidavit also, this
particular plea about forgery has not been
pleaded to by the District Magistrate. In the
rejoinder affidavit, nevertheless, a better
photostat copy of the attendance register
has been annexed as Annexure No. RA-3.
There is no case by any of the respondents
that the copy of the attendance register,
annexed as Annexure No.l10 to the writ
petition, is not a copy of the Nagar
Panchayat's attendance register, where the
deceased would mark her attendance. A
perusal of the document at Annexure No.10
and the other copy thereof annexed as
Annexure No. RA-1 to the rejoinder
affidavit, shows that it is an attendance
register of employees relating to the Nagar
Panchayat (as the fact has not been denied)
for the month of April, 2021. There are, in
all, names of ten employees mentioned
serially. The name of the petitioner's
mother finds mention at serial No.7. It
shows that up to the 14th of April, all
employees, including the petitioner's
mother, have signed this register. From the
15th onwards, the petitioner's mother, who
was marked present, has been marked
absent by some interpolation, as it seems.
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The employees at serial No.6, Nand Lal,
one at serial No.5, Soordas and others from
1 to 4, 8 9 and 10, have been marked
present with a 'P'. After 15th, there are no
signatures of employees on the register,
except for the employee at serial No.1.

51. There was no satisfactory
answer given by the learned Counsel
appearing for the respondents, particularly
the Nagar Panchayat, why after 14th,
except for the employee at serial No.l of
the register, others were not signing their
attendance of the day, and instead, marked
present with a 'P'. Since this system was
followed in a case of number of employees,
the only possible explanation could be that
the establishment were trying to prevent
employees from touching the attendance
register or coming in contact with it, as it
would be handled by the clerical staff and
officers as well. This seems to be a measure
to eschew contagion or infection of Covid-
19. In any event, this is not of much
consequence. What, however, is relevant is
that a perusal of the attendance register
makes it evident to the naked eye that the
petitioner's mother was marked present
from 15th to 26th with a 'P', but this 'P' was
changed to an 'A' by very crudely
extending a line from the curve of the 'P' to
make it look like 'A'.

52. We have no doubt in our mind
that the respondents have by one stroke of
pen, changed all entries of 'P's in the
attendance register for the petitioner's
mother from 15th April to 26th to 'A's. It is
a case of unmistakable forgery to the naked
eye. There is not even an initial made to
show if this is some kind of correction with
a note indicating by which authority and
under what circumstances, the correction, if
any, was done. The inescapable inference,
therefore, is that the petitioner's mother

attended her duty in the month of April
until 26th, when she was taken ill and
admitted to the hospital. Even if one were
to assume that the respondents did not
forge the attendance records, showing that
the petitioner's mother did not attend duties
after 14th April, there is no denial of the
fact that she was on duty until 14th April. If
she contracted the virus on about 13th or
14th or a couple of days earlier and fell sick
after 15th, there was just a period of 12
days until her admission to the hospital and
her death the following day i.e. 27.04.2021.
Unmistakably, therefore, the petitioner's
mother was actively doing her duties as a
Sweeper with the Nagar Panchayat until the
26th of April, the day she was admitted to
the hospital, or for the worst, until 14th
April, 2021, after which she fell sick and
admitted to hospital with respiratory
distress and low oxygen level, dying the
following day. We have already remarked
in ample measure that the duties of a
Sweeper profoundly exposed him/ her at
the relevant time to the deadly virus. The
petitioner's mother was similarly exposed,
contracted the virus and apparently died of
the deadly disease, like the multitude of
people, who met the same fate at the time.

53. In the perspective of whatever
we have found, this petition deserves to
succeed.

54. In the result, this petition
succeeds and is allowed. The impugned
order dated 11.11.2021 passed by the

Executive Officer, Nagar Panchayat,
Khaga, Fatehpur and the order of the
District ~ Magistrate,  Fatehpur  dated

16.12.2023, annexed as Annexure No.8 to
the personal affidavit of the Additional
Chief Secretary, Revenue Department,
Government of U.P., Lucknow are hereby
quashed. A mandamus is issued to the
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respondents to pay the petitioner
due compensation for his mother's death,

treating it to be death for which
compensation 1is payable under the
Government Orders dated 11.04.2020,

22.06.2021 and  26.07.2021.  This
mandamus shall be carried out by the
respondents within six weeks of the date of
communication of this order.

55. There shall be no order as to
costs.

56. Let a copy of this order be
communicated to the Secretary, Local
Bodies, Government of U.P., Lucknow, the
Additional ~ Chief Secretary, Finance
Department, Government of U.P,
Lucknow, the Director, Local Bodies, U.P.,
Lucknow, the District Magistrate, Fatehpur
and the Executive Officer, Nagar Panchayat
Khaga, District Fatehpur by the Registrar
(Compliance).
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U.P. State Agro Indus. Corp. Ltd. & Ors.
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Counsel for the Respondents:
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(A) Service Law - Payment of Gratuity -
Payment of Gratuity Act, 1972 - Section 4

- Gratuity is payable to an employee on
the termination of his employment after
he has rendered service for not less than
five years either on his superannuation or
on his retirement or resignation or on his
death or disablement due to accident or
disease. (Para -19,22)

(B) Service Law - Payment of Gratuity Act,
1972 - Section 4(6) - An employee's
gratuity can be fully or partially forfeited if
their services are terminated due to - (i)
Willful damage or loss to employer's
property ,(ii) Riotous or disorderly
conduct, (iii) Acts or violence or (iv)
Offences involving moral turpitude -
Termination of service is required for
gratuity forfeiture - Termination of service
is the sine-qua-non to forfeiture, fully or
partly, of the gratuity.(Para -20)

Petitioner's husband, a storekeeper in the
respondent corporation - died in harness -
Employer sought to recover Rs. 6,20,101.56
from his gratuity - alleging a shortage in stores -
petitioner challenged the deduction - arguing
that gratuity could not be withheld as her
husband was never terminated - no disciplinary
proceedings were ever initiated - failed to pay
the Employees' Deposit Linked Insurance (EDLI)
amount to the petitioner - hence petition. (Para
-2to 17)

HELD: - Employer cannot withhold gratuity
unless the employee was terminated . As the
deceased was never terminated but died in
harness, recovery from gratuity is impermissible.
Orders impugned, forfeiting /making deductions
from gratuity of the petitioner's husband, are
legally not tenable in the eyes of law and merit
to be quashed. Employer must pay the full
gratuity within eight weeks with interest and
must also decide on the EDLI payment within
the same period. (Para -21,23,26,27)

Petition allowed. (E-7)
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